

Annex VIII Procurement 

Provisions regarding project level procurement 

Considering the national procurement laws, there are three applicable situations, depending on the legal status of the PP or the Partners.
1. In the case of projects implemented in partnership with two or more legal entities which are contracting authority, considering the provisions of articles 4 and 6 from Law 98/2016, the procurements will be done in accordance with: 
· Law 98/2016 regarding public procurement with subsequent amendments; 
· GD 395/2016 regarding approval of Methodological norms for applying the provisions of Law 98/2016 with subsequent amendments, regarding the award of the public procurement contract / framework agreement;
· Law 101/2016 on remedies and remedies in connection with the award of public procurement contracts, sectoral contracts and concession contracts for works and concessions of services, as well as for the organization and operation of the NCAS (CNSC[footnoteRef:1]); [1:  National Council of Appeal Solving] 

· Orders/Instructions/Guides/Points of view of NAPP (ANAP)/ PO regarding public procurement law enforcement. 
2. In the case of projects implemented in partnership with two or more legal entities which do not have contracting authority statute (private beneficiaries), when are not met the provisions of article 6 from Law 98/2016 with subsequent amendments, the award of the procurement contract will be done in accordance with: 
· European Founds Minister Order no 1284 regarding the approval of the competitive procedure applicable to private applicants/beneficiaries for awarding supply, services or work contracts financed  from European funds, published in Official Monitor no 618 from 12 August 2016 with subsequent amendments;
· Orders/Instructions/Guides/Points of view of NAPP (ANAP)/ PO regarding public procurement law enforcement. 
Private beneficiaries which procure services or works apply the provisions of Law 98/2016 only if the conditions of the article 6 from the law previous mentioned are cumulative accomplished. 
The cumulative conditions of article 6 in conjunction with article 7 from Law 98/2016 regarding public procurement are:  
A. PP/Private beneficiaries comply with the public procurement law provisions when they award a work contract, if the following conditions are cumulative accomplished: 
a) the contract is directly financed/funded, more than 50% from its value by a contracting authority; 
b) the estimated value of the contract, without VAT, is equal or more than the threshold foreseen at article 7 letter a;
c) the contract includes one of the following activities: 
* civil engineering works;                                              
* construction works for hospitals, facilities assigned for sport and recreational activities, building belonging to educational system (primary, secondary and university) and administrative use buildings.
If at least one the conditions from point A is not being accomplished, then the applicant/ private beneficiary applies the provisions of the Order.   
B. Private beneficiaries complies with public procurement law provisions when they award service contract, if the following conditions are cumulative accomplished:
a) the contract is directly financed/funded, more than 50% from its value by a contracting authority;
b) the estimated value of the contract, without VAT, is equal or more than the threshold foreseen at article 7 paragraph (1) letter c;
c) the contract is related to construction works which is the object of point A. 
If at least on the conditions from point B is not being accomplished, then the applicant/ private beneficiary applies the provisions of the Order.                                                                   
The provisions of article 8 of Law 98/2016 of public procurement, regarding the threshold revising is applying accordingly. 
C. For awarding supply contracts, the private beneficiary apply the provisions of the Order regardless of the estimated value.                                                                   
3. In the case of projects implemented in partnership with one or more legal entities which have contracting authority statute and one or more legal entities without having the quality of contract authority, the foll toowing applies: 
· the provisions of Order 6712/890/2017 of MDRAPFE regarding the approval of the procurement procedure for the projects financed by the European Union implemented in partnership.
In the case of projects implemented in partnership with one or more legal entities which have contracting authority statute and one or more legal entities without having the quality of contract authority, the partnership is being consider contracting authority based on article 4 paragraph (1) letter c) of Law 98/2016 with subsequent amendments and it must procure goods, services or works within the project according with the provisions of Law 98/2016 with subsequent modifications. 
Within the partnership it will be decided for one of the following means of organizing the procurement process/es: 
a) each member of the partnership will carry on public procurement associated with the activities for which he/she is responsible within the project/ grant agreement;  or  
b) the partnership leader or one of the members of the partnership, contracting authority or legal entity without contracting authority statute, will carry on all the public procurement within the project/ grant agreement.  
Regardless the organizing method the partners choose, the partnership is obliged, when is choosing the organizing method to award the public procurement contract, to refer to the provisions of the articles 9 to 25 from Section 4th of chapter I from Law 98/2016 when calculating the estimated value of the procurement. 
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